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EXECUTIVE SUMMARY

This submission contains the following eight Parts:

Why does Australia need a Human Rights Charter'?
Overcoming arguments against a Charter.

A model for protection of human rights in Australia.
Who should have obligations?

Whose rights should be protected?

Which rights should be protected?

Limitations on rights.

A cause of action?
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The central submissions made by Amnesty Legal Group (Vic) are as follows:

A.  Australia should adopt a Human Rights Charter to protect the human rights
commitments made by Australia through international treaties.

B. The criticisms made of human rights protection by way of a Charter of
Human Rights do not withstand scrutiny and should not deter the Australian
Government from adopting a Human Rights Charter.

C. A human rights instrument enacted through an ordinary Act of Parliament is
an appropriate form for human rights protection for Australia.

D.  An Australian Human Rights Charter should impose obligations on private
entities, as well as on public authorities.

E. A broad definition of ‘public authority’ should be utilised in order to
encompass private entities carrying out public functions.

F.  The imposition of human rights obligations should be accompanied by a
significant public education campaign, commencing from early education.

G.  An Australian Human Rights Charter must extend protection to all natural
persons {but not corporations) within Australian territory and who are subject
to its jurisdiction.

! Although the model of human rights protection under consideration for adoption in Australia is not yet
finalised, for ease of reference this submission will refer to a ‘Human Rights Charter’.



An Australian Human Rights Charter should provide protection for all rights
listed in the International Covenant on Civil and Political Rights (ICCPR),
including the right to self-determination.

An Australian Human Rights Charter should provide protection for all rights
listed in the International Covenant on Economic, Social and Cultural Rights
(ICESCR).

An Australian Human Rights Charter should incorporate additional human
rights protections to correspond with the international treaties ratified by the
Australian Government. At the very least, a strong interpretive provision
should be included requiring courts to take into account all of Australia’s
obligations under ratified international treaties.

An Australian Human Rights Charter should include a right to a clean, safe
and healthy environment, as a ‘social right’.

An Australian Human Rights Charter must clearly stipulate which rights are
‘absolute’ and which rights are ‘non-absolute’.

Absolute rights should not be subject to any limitation or derogation clause.
However, if such a clause is deemed necessary, it should be restricted to
situations of ‘exceptional circumstances’, in accordance with international
law.

Non-absolute rights should only be limited where reasonable and
demonstrably justified in a free and democratic society, based on human
dignity, equality and freedom and adopting the principles of proportionality.

An Australian Human Rights Charter must provide a freestanding cause of
action for a violation of civil or political right.

An Australian Human Rights Charter should provide for a freestanding cause
of action for violation of economic, social or cultural rights or, failing this, a
regime promoting the progressive realisation of such rights, with an expanded
role for the Australian Human Rights Commission to investigate complaints

An Australian Human Rights Charter should provide access to a full range of
judicial and non-judicial remedies.



PART 1~ WHY DOES AUSTRALIA NEED A HUMAN RIGHTS CHARTER?

As one of the few democratic nations without a charter of rights or any formal legislative
human rights protection, Amnesty Legal Group submits that the Australian Government
has an obligation to provide all persons living within Australian territories with
comprehensive human rights protection.

Proper mechanisms for the protection of human rights are an essential underpinning for
justice in Australian society. Amnesty Legal Group acknowledges and adopts the view
expressed by Professor Mick Dodson in the context of a call to endorse the UN
Declaration on the Rights of Indigenous Peoples:

“Human rights do not dispossess people. Human rights do not marginalize people. Human rights do
not cause problems. Human rights do not cause poverty. Human rights do not cause life expectancy
gaps. It is the denial of rights that is the {argest contributor to these things.”

In Amnesty Legal Group’s view, the National Human Rights Consultation has raised
awareness within the community of the importance of an instrument protecting human
rights. The adoption of a Human Rights Charter is the critical next step for developing
greater rights awareness and, most importantly, protecting human rights.

Australia’s obligations under international law

In Australia’s dualist system, the human rights obligations accepted by Australia through
international instruments do not become part of domestic law until they are incorporated
by an Act of Parliament.

Most of the human rights obligations adopted by Australia under international law have
not been incorporated into domestic law and are therefore essentially unenforceable in
Australia.

Current protection of human rights in Australia:

Whilst Australia does protect some rights through the Constitution and State and Federal
legislation, Amnesty Legal Group submits that this does not provide comprehensive and
consistent human rights protection for the following, non-exhaustive, list of reasons:

(i) The rights protected in the Constitution are extremely limited and reflect
historical issues pressing at the time of Federation rather than current human
rights standards.

(ii) The rights implied by the High Court are limited and reflect the piecemeal
approach to human rights recognition and protection in the absence of a
Human Rights Charter.



(iii) ~ Whilst Victoria and the ACT have enacted human rights legislation in more
recent years, the protections contained in these Acts are only applicable in
Victoria and the ACT respectively.

(iv)  Rights protection through existing State and Federal laws does not provide
clear and comprehensive protection. Different rights are protected through
different pieces of legislation, which limits the accessibility and
understanding of rights by the Australian public and leads to inconsistency
in the interpretation and application of those rights.

Whilst some rights and freedoms are also protected through the common law - for
instance, the right to a fair trial and constraints on police - reliance on the commeon law
for protection of fundamental human rights is inadequate for the following of reasons:?

(i) The legislature may override common law principles, without any special
mechanism for public discussion.

(i) Reliance is placed on judges to create and develop human rights protections,
which should arguably be the responsibility of democratically elected
representatives.

(iiiy  Judges cannot make generalised statements of rights, but must limit the
implication of a right to the case before it. Thus the protection of rights
through the common law can only develop as cases are bought before the
courts. Courts are however, bound by the doctrine of precedent.

(iv)  Whilst a presumption exists that Parliament does not intend to legislate to
override basic rights unless clearly expressed, where legislation is clear and
unambiguous, courts cannot interpret it as being subject to fundamental
rights and freedoms (see the case of Al-Kateb v Godwin’, where a majority
of the High Court found that Australian law permitted the indefinite
detention of a stateless individual).

Whilst Australia does have a national human rights body, the Australian Human Rights
Commission (AHRC), the AHRC role is limited and cannot provide remedies to
individuals or groups whose rights are abrogated.

In light of the above, Amnesty Legal Group submits that human rights are not sufficiently
protected in Australia.

2 See Philip Lynch and Phoebe Knowles, The National Human Rights Consultation; Engaging in the
Debate, Human Rights Law Resource Centre at 25 — 26.
’ (2004) 219 CLR 562



PART 2 - OVERCOMING ARGUMENTS AGAINST A CHARTER

There are a number of criticisms in relation to the enactment of a federal charter of rights.
Many have argued that 2 human rights charter will lead to an increase in litigation, that it
will lead to judicial activism and that it is not necessary or will become quickly outdated.

The purpose of this section of the submission is to consider these arguments in light of
the UK experience, and Australia’s own experience in Victoria and the ACT.

‘Floodgate’ of litigation

Much like the UK experience, prior to the introduction of the Human Rights Act 1996
(UK) (‘the UK Act’), there is significant resistance to enacting an Australian Human
Rights Charter due to the fear of an increased volume of litigation, Notably, the New
South Wales Premier Bob Carr argues that a bill of rights will enable judges to determine

“after deliciously drawn-out litigation — what these [human rights] mean”.*

However, in a review of the UK Act, ten years after enactment, it was found that its
impact on litigation has been under-whelming when compared to the predictions made
for it.” There has been no dramatic increase in litigation, nor discernible increase in the
length or7costs of litigation.® This result is mirrored in the court statistics from ACT and
Victoria.

Of coursg, the rate of litigation will depend on the form and substance of a Human Rights
Charter. In Victoria, Section 39 of the Victorian Charter of Human Rights and
Responsibilities Act (2006) (‘the Victorian Charter’) allows only persons who have an
existing legal right of action, outside of the Victorian Charter, to use a Charter right in an
action against a public authority. This means that the Charter does not provide any
independent cause of action to sue a ‘public authority’ for a breach of a Victorian Charter
right.

In Amnesty Legal Group’s submission, this kind of limitation on the right to commence
proceedings for breach of human rights is unnecessary to control the levels of litigation
associated with a Human Rights Charter, as well as undermining the very protection of
human rights. This issue is discussed further in Part 8 of this Submission.

4 Bob Carr, Lawyers Are Already Drunk with Power', The Australian, 24 August 2008.

* Department for Constitutional Affairs (Justice, Rights and Democracy), Review of the Implementation of
the Human Rights Act, Joint Committee on Human Rights, Thirty-second Report (July 2006)

% Administrative Court of England and Wales, Report for the Period April 2001 to March 2002 (2003).

7 Gabrielle McKinnon, 'Assessing the First Year of the ACT Human Rights Act' (Speech delivered at
Australian National University Conference, Canberra, 29 June 2005); Philip Lynch, “Victorian Charter on
the Right Path —an Assessment of the First Eighteen Months®, HRLRC Bulletin (July 2008).



Human rights may detract from the Government’s ability to fight crime

The threat of terrorism in the recent years has led some to believe that a Human Rights
Charter will decrease the Government’s ability to fight crime and protect its citizens. The
UK experience demonstrates that this is not the case. The UK has enacted both a human
rights and anti-terrorism legislation. Whilst the Human Rights Act has had an impact
upon anti-terrorism legislation, it has not diminished the government’s capacity to protect
its citizens.

Both the UK Department for Constitutional Affairs and the Joint Committee on Human
Rights have concluded that the Human Rights Act has had no significant impact on the
government’s ability to fight crime.® Moreover, the Lord Chancellor commented that
“there have been some changes that the Human Rights Act has caused - for example, the
Belmarsh case - but it has not significantly inhibited the state's ability to fight terrorism
because the Human Rights Act has allowed proportionate measures to be taken to fight

terrorism”’.

Incentive for judicial activism

There are concerns over the amount of power that a Human Rights Charter would give to
the judiciary; in particular that a Charter would leave too much discretion to judges and
unbalance the separation of powers between the judicial, legislative and executive arms
of government. Amnesty Legal Group considers these concerns to be unfounded.

First, in Amnesty Legal Group’s submission, a Charter introduced by a democratically
clected legislature is the best illustration of a majoritarian political system at work. By
creating a Charter that is reflective of what Australians believe to be their human rights
and values, the legislature establishes a framework for courts to work within when
undertaking their role. This legislative guidance creates a more democratic mechanism
for judicial consideration of human rights, particularly when contrasted with the current
model where courts have only limited assistance from domestic legislation in dealing
with questions regarding human rights.'°

Accordingly, in Amnesty Legal Group’s submission, introducing a federal Human Rights
Charter would consolidate and clarify Australia’s rights dialogue within the judiciary, as
well as between the Executive, Legislative and Judicial arms of government.

Moreover, the UK experience has shown that their Human Rights Act has not
significantly altered the constitutional balance between the Legislature, the Executive and

8 Above, n 5.

? Ibid.

1% Above, n 2; His Honour McHugh, QC, stated that if there were to be a rights discourse in Australia, it
should be led by the legislature, to which then, the judiciary may respond.



the Judiciary.'' There is also little evidence to show that the introduction of the Human
Rights Act has led to a significant increase in the use of judicial review."?

A Human Rights Charter is not necessary and/or will become quickly outdated

Critics of a Human Rights Charter have argued that our democratic government is
already well equipped to protect its citizen’s human rights. Other commentators fear that
an Charter of Rights will become outdated and may create similar problems as
experienced in the United States, particularly in regards to its constitutional protection of
gun ownership. In Amnesty Legal Group’s submission these concerns are misconceived.

Australia has few express constitutional rights. The rights contained in the constitution
include the right to trial by jury for indictable offences, religious freedom and the right to
be free from discrimination due to interstate residence.'> The Courts have also implied
certain rights from the text and structure of the Constitution. Overwhelmingly however,
human rights are not protected by the Australian Constitution. Indeed, on a number of
occasions, the UN Human Rights Committee has found that Australia has violated its
international human rights obligations.'® Anti-terrotism laws in Australia have limited the
right to a fair trial, whilst policies relating to asylum seekers continue to raise human
rights criticisms. In Amnesty Legal Group’s submission these examples alone
demonstrate that protection of human rights in Australia requires a comprehensive
Human Rights Charter.

In relation to the fear of the Human Rights Charter becoming outdated and potentially
limiting rights, this argument is easily overcome if the Charter is created as a legislative
instrument, which the Government has indicated will be the only model considered for a
federal Charter. A legislative Charter can be amended by Parliament, in the context of
public human right discussion, if and when developments in human rights discourse and
Australian society require it.

'l Above, n 5.

'2 public Law Project, The fmpact of the Human Rights Act 1998 on Judicial Review: An Empirical
Research Study (2003).

3 The Australian Constitution, Sections 80, 116, 117.

" Toonen v Australia (488/1992) UN Human Rights Committee; A v Australia (560/1993) UN Human
Rights Committee; and Rogerson v Australia (802/1998) UN Human Rights Committee.



PART 3 - AMODEL FOR PROTECTION OF HUMAN RIGHTS IN AUSTRALIA

Broadly, three models for the protection of human rights could be considered for
Australia. These are a ‘constitutional model’, ‘legislative model’ and ‘hybrid model’ (a
combination of the constitutional and legislative models).

With respect to the constitutional and hybrid models, it is noted that the Human Rights
Consultation Committee’s Terms of Reference specifically prevents the Committee from
presenting a constitutionally entrenched bill of rights as an option for Australia.

Amnesty Legal Group submits that the prohibition on the Committee considering a
constitutionally entrenched bill of rights is an unnecessary and undemocratic narrowing
of the parameters of the public consultation by the Government.

In light of the Terms of Reference however, the remainder of this submission will be
based a legislative model, in which human rights are protected through an ordinary Act of
Parliament.

Amnesty Legal Group notes that much academic consideration has been given to the
possible constitutional hurdles in enacting a federal Human Rights Charter. However, at a
roundtable forum held by the AHRC on 22 April 2009, it was agreed that any
constitutional challenge to a statutory Human Rights Charter would unlikely be
successful."”

PART 4 - WHO SHOULD HAVE OBLIGATIONS?

In Amnesty Legal Group's submission, obligations to act consistently with human rights
should be imposed on:

() all persons in the Australian jurisdiction, whether natural or corporate
persons; and

(i)  all Australian citizens and registered corporations acting outside the
Australian jurisdiction, where the operation of domestic legislation can be
extended to their actions.

Many human rights instruments including the Victorian Charter, UK Act and the

' The round table included former High Court Justices The Hon Sir Anthony Mason, AC KBE and The
Hon Michael McHugh AC, QC. See hitp://www.hreoc sov.au/letstalkaboutrights/roundtable, htm)




Australian Capital Territory’s Human Rights Act 2004 (ACT) (‘the ACT Act’), impose
obligations on "public authorities", but not on private individuals. In Amnesty Legal
Group's submission, this is an unnecessary limitation on the operation of a Charter.
Further, such a limitation is a barrier to achieving a culture of human rights throughout
Australia.

Such a 'horizontal' model of human rights protection is a more robust and complete form
of human rights protection. It operates between non-government entities, that is between
citizens/individuals and private bodies (‘horizontal protection’), as well as from the state
down to citizens (“vertical protection').

The inadequacy of vertical human rights protection

In a modern state system, the protection of human rights cannot be achieved simply by
imposing obligations on the arms of government and public authorities. The Australian
Government engages private agencies to act on its behalf in a wide range of contexts.
Outsourcing and privatisation means that traditional public functions of government are
often performed by private entities rather than government agencies. The trend is
unlikely to abate.

Whilst regulation of corporations undertaking public functions can be achieved by a
broad definition of “public authority”, Amnesty Legal Group submits that reliance on
vertical protection fails to account for the critical impact that individuals and corporations
have on the enjoyment of human rights in society.

It is clear that human rights can be breached by individuals and corporations, not just by
governments. The following are common and recent examples of serious violations of
human rights perpetrated by corporations and by individuals not acting in any
government capacity:

(1) environmental devastation caused by mining companies;

(ii) individuals subjecting others to forced labour or servitude including in the
trafficking of women;

(iii))  domestic violence;

(iv)  discrimination in the provision of commercial services on the basis of race,
religion or sexual orientation {or other prohibited grounds of
discrimination);

{v) discrimination in the employment sphere against parents (or on other
prohibited grounds); and

(vi)  racial vilification,

In many circumstances, an instance of breach of human rights by an individual or
corporation may coincide with a criminal or other unlawful act by the individual or
corporation. In circumstances where a person whose human rights are violated by
another individual or corporation has remedies arising from, for instance anti-
discrimination laws, environmental protection or victims of crime compensation

10



schemes, it may be that no additional remedies need flow from the imposition of human
rights obligations on individuals or corporations. It will also be the case that some human
rights are clearly applicable to government instrumentalities (for instance, the right to
recognition as a person before the law and rights related to fair trials or rights to
nationality) but not readily applicable to individuals or corporations. However in
Amnesty Legal Group’s submission, it is appropriate that an Australia Human Rights
Charter should:

(1 recognise that the acts of individuals and corporations are capable of
contravening the human rights of others; and

(iD) provide a mechanism for acknowledgment (perhaps in the form of
Declarations) in individual cases that the conduct of an individual or
corporation has contravened the human rights of another.

In Amnesty Legal Group’s submission, the question of what, if any, additional remedies
should be available against individuals or corporation for breach of human rights should
be considered as part of a review of an Australia Human Rights Charter, including the
review of obligations on individuals and corporations.

Defining ‘Public Authorities’

The reality of the privatisation of many traditional public services has led to different
approaches to the imposition of human rights duties on public authorities. However even
when concepts such as 'core' public authorities (for example, government departments
and police) and 'functional’ public authorities (for example, private detention/correction
centre operators, public health, housing and education providers) are adopted in human
rights instruments, the risk of gaps in human rights protection remains.

In Amnesty Legal Group's submission, the broad definition of 'public authority' adopted
in the Victorian Charter, the use of a non-exhaustive list of factors relevant to identifying
a 'public authority' and the use of a list of functions taken to be of a public nature'® are
features preferable to narrower or less well-defined concepts of 'public authorities'.
However for the reasons set out above, Amnesty Legal Group submits that the imposition
of obligations solely on public authorities is inadequate.

Compatibility of horizontal human rights protection with the Australian legal
system

It is critical to dispel a fundamental misconception about the alleged practical or
philosophical difficulties in imposing human rights obligations on individuals and private
entities.

The Australian legal system imposes many duties on individuals and corporations to act
in compliance with certain standards. For instance, the private sector is required to

'® Such as in Section 40A(3) Human Rights Act 2004 (ACT)
11



comply with occupational health and safety standards and equal opportunity laws.
Similarly, anti-discrimination laws impose obligations on a wide variety of non-
government entities. Individuals are bound by a host of obligations under legislation and
common law including criminal law, tort law, contract law and consumer protection laws.
These legal frameworks involve the imposition of:

(i) acceptable standards of behaviour; and/or

(i)  natural and corporate persons having obligations towards others; and

(iii)  the imposition of penalties or obligations to compensate the injured party in
prescribed circumstances.

Thus, Ammnesty Legal Group submits that there is nothing different about human rights
that makes the obligations involved in their protection incapable of or inappropriate for
imposition on individuals and private entities.

Whilst Amnesty Legal Group’s submission is that human right obligations should be
imposed on natural persons and all corporate entities, not just those undertaking public
functions, it acknowledges that in imposing obligations on individuals and private
corporations to act in conformity with human rights there will be limits on what those
subjects must do to comply with their obligations. Those limits will correspond to the
powers and duties attaching to the subject under laws other than the Human Rights
Charter.

Necessarily, the duties imposed on individuals and corporations not undertaking public
functions, will generally be 'negative' in nature. In that sense, the duties imposed on
individuals and corporations would be lesser than those imposed on public authorities.

Amnesty Legal Group also submits the imposition of horizontal obligations should be
accompanied by a significant public education campaign delivered from early education.

Horizontal human rights protection provides the greatest opportunity and most culturally
embedded mechanism to improve the human rights protection of Australia's most
economically disadvantaged and socially marginalised persons.

How would horizontal protection of human rights work?

The South African Bill of Rights, embedded within the Constitution of South Africa binds
every private citizen as well as every government entity and therefore provides an
example of how an Australian Charter could give effect to the imposition of human rights
obligations on individuals and corporate persons. The relevant provision is Section 8 and
provides as follows:

1. The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary
and all organs of state.
2. A provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that,

it is applicable, taking into account the nature of the right and the nature of any duty imposed
by the right.

12



3. When applying a provision of the Bill of Rights to a natural or juristic person in terms of
subsection (2), a court:

a. in order to give effect to a right in the Bill, must apply, or if necessary develop,
the common law to the extent that legislation does not give effect to that right;
and

b. may develop rules of the common law to limit the right, provided that the
limitation is in accordance with section 36(1).

4. A juristic person is entitled to the rights in the Bill of Rights to the extent required by the
nature of the rights and nature of that jurisitic person.

The South African Bill of Rights makes clear that the nature of the right and duty
imposed by the right will influence if, and to what extent, any particular person (natural
or corporate) is bound by rights protected by the Bill of Rights.

Whilst acknowledging the limitations, Amnesty Legal Group commends a Charter that
broadens the reach of human rights obligations from merely ‘public authorities® to all
public and private entities, including natural persons.

PART 5 - WHOSE RIGHTS SHOULD BE PROTECTED?

Human rights belong to all humans. Indeed, the ICCPR states that “all persons are equal
before the law and are entitled without any discrimination to the equal protection of the

law™. "7

Some would argue however, that human rights protections ought only extend to citizens
of Australia.

With the exception of limitations necessary for a democratic society and to protect the
sovereignty of the Australian state, (for example, the right to vote and the right to move
freely into and out of the country), the restriction of human rights to Australian citizens
only would undermine the value of a Human Rights Charter, preventing access to human
rights protection for non-citizens whose human rights are breached whilst in Australia,
including by the Australian Government. The example of asylum seekers is a useful one
to demonstrate the need for protection of human rights to extend to non-citizens.

In Amnesty Legal Group’s submission, human rights should extend to all natural persons
(but not corporations) within Australian territory and who are subject to its jurisdiction.

17 Article 26, international Covenant on Civil and Political Rights.
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PART 6 - WHICH RIGHTS SHOULD BE PROTECTED?

Australia played a key role in the development of the first global instrument recognising
human rights; the Universal Declaration of Human Rights. Although a non-binding
document, it was the cornerstone document for shaping future international discussion
about the protection of fundamental rights of all individuals,

Australia subsequently ratified both the ICCPR and ICESCR, which are binding on party
States. In ratifying these treaties, Australia accepted the civil, political, economic, social
and cultural rights and obligations contained in those treaties. Australia has also ratified
the following international treaties, designed to protect the rights of vulnerable or
marginalised groups or individuals:

(i) International Convention on the Rights of Persons with Disabilities,

(i)  Convention on the Rights of the Child,

(iii)  International Convention on the Elimination of All Forms of Racial
Discrimination,

(iv)  Convention on the Elimination of All Forms of Discrimination against
Womern; and

(v) Convention against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment.

In addition, the Australian Government, under Prime Minister Kevin Rudd, recently
endorsed the UN Declaration on the Rights of Indigenous Peoples.

As stated above, despite being party to these human rights treaties, Australia has only
partially implemented its international obligations into domestic law.

Amnesty Legal Group submits that an Australian Human Rights Charter should provide
protection for the human rights identified in each of the above ratified treaties, and in
particular, the ICCPR and ICESCR.

Civil and Political Rights

To ensure comprehensive protection of all civil and political rights, only a few of which
are definitively protected under current Australian law, Amnesty Legal Group submits
that all FCCPR rights should be incorporated in an Australian Human Rights Charter.

Amnesty Legal Group further submits that additional protection should be enacted to
assist in the realisation of such fundamental civil and political rights by vulnerable
persons, such as persons with disabilities, children, Indigenous Australians and asylum
seekers.'® Such additional protection could be afforded through a strong interpretive

'® Section 28 of the South African Bill of Rights provides for the right of children not to be detained except
as a measure of last resort and the right to be protected from maltreatment, neglect, abuse or degradation.
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